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THE COMPTROLLER GENURAL
DECISION c-Jy d JJ:)- OF THIN UNITED UTATES

WAS H II NG TO N. D . C . X 054 0

FILE: 9-192054 DATE: October 12, 3.978

MATTER OF: Banshee Internationa4, Inc.

DIGEST:

1. Agency determination to cancel HFP is justified
after award of contract and termination of cor.-
tract for convenience of Government where soli-
citation failed to advise offercrs of cost factor
which may be added to proposals and where agency
is reconsidering its needs.

2. Request for proposal preparation costs is denied
since it has not been shown that agency acted
arbitrarily or capriciously in canceling the RFP.

Banshee International, Inc.. (Banshee) has
protested the Department of Transportation, United
States Coast Guard's (Coast Guard)-actions under re-
4Iuest for proposals (RFP) No. 60-7b-1910 for the
purchase of 40 sailing dinghies, for use at the Coast
Guard Acaderly.

Aansiee initially protested the award of a
contract under RFP -1910 to Performance Saiicraft, Inc.
1nK itss"initlal protest, Banshe-e ei'sentiallyf raised
'four issues: (1) the Coast Guard had viol.ted the
nuy American Act, 41 U.S.C. lOa-lac; (2)8 Performance's
dinghy failed to meet certain specification require-
mentr; (3) Banshee's proposal was evaluated on factors
not stated in the RFP; and (4) Performance "does not
appear to qualify as a [/'mall business concern] and no
considera.ion was given this factor.'

After the_ priote'st was filed, the Coast Guahrd
::erminated Performiiuice's contract for the convenience
of the Goverhmenit because it determined that the con-
tract had been improperly awaridedtotPerformirnice.
Thereafter, the Coast Guard canceled the subject RFP
on the grounds that the RFP contained ambiguous speci-
fications and did not contain evaluation criteria.
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The Coast Guard has further advised our Office that
it is reconsidering its requirement for sailing
dinghies both for cadet training and for national and
international competition and would eventually re-
structure solicitations to meat those needs..

We believe the questions of whether the Buy
American Act was properly applied and VWhether
Performance's offer complied with the specifications
have been mooted by the termination of Performance's
contract. In addition, since Banshee did not pro-
test the failure of the Coast Guard to set aside the
procurement for small business concerns prior to the
closing date for initial proposals, that portion of
its protest is untimely filed and will not be con-
sidered. 4 C.¾.R. S 20.2(D) (2).

The sole ibsue which remains of Banshee's
initial protest is that th& Coast Guard improperly
evaluated the proposols by asing ar. evaluation fac-
tor not stated in the RFP. We believe the Coast
Guard's termination of Performance's contract
amounts tn an admission that this argument has merit.

We understand that the boathouse racks usnd for
storage at the Coast Guard Aecademy must be modified
in order to acc!modate boats beyond a certainjhull
depth. 'Ut1ough'noinention of this fact was made
in the lrw.¼ it appeari that in evaluatihg Hanrshee's
proposal the Coast Guard added; to Banshee's Oric%
the cost of remodbelihg the boathouse racks. T!o do so
without advance notice to the offerors was improper.
Offerors should be advised in the solicitation of
any storage restrictions which may exist and of the
dollar amou1.t of any evaluation factor to be added
to any proposal which would necessitate the Govern-
ment incurring the expense of modifying the racks..

In addition to terminating Performance's.
contract the Coast Guard canceled'-the REP. Upon
Jearning of this action, Banshee objected to the
cancellation, maintaining that negotiations should
have been conducted with it (ar.d presumably any other
offerors).
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Our Office has long recognized that the criteria
for cancellation of a formally advertised procurement
contained in Federal Procurement Regulations (FPR)
1-2.404-1(b) (1964 ed.) arc applicable to the cancella-
tion of an RFP.6 Infodyne S-stems Corp., 8-185481,
July 12, 1976D 76-2 CPD 33 FPR S.1-2.404-1(b) pro-
vider'in pertinent part that invitations for bids may
be canceled after'opeiaing but prior to award where
the solicitation did not provide for consideration of
ail factors.of cualt to the Government. A contracting
officer has broad discretion in deiciding whe her a
solicitation should be6canceleJ and our office will
not object to such a dete'minatibn unless it is shown
to be unreasonable. Infodyne, aupra.

In the instant case, not only did the solitita-
tion 'fail to advise offeirors of an important evalua-
tion criterioi,, but the Coast Guard has indicated
that theradekuady of th e spne`cificatf'ns and their
sM tbil'.ty f or differenL purposes were. in need of
iS1iiew. riTte coait Guard report suggests that the
4!fecificaitons -Lrspriate for dinghies used for cadet
training tirt differ from those for dinghies used by
the Acadenynin national and international competition.)
Therefore, we do not believe the contracting officer
abused his discretion in canceling the RFP.

Fy.;i`aily, Banshee's request, for preparation costsmust )~e d 'ned. 62derrt paraln otmust ?Se denied. r traderto recover p::oposal prep-
aration- costs an offeror must shiow the' an agency,
has acted arbitrarily-or capriciously. William D.
FPremin M.D., B-191050, February 10, 1978, 78-1 CPD
120. Here, we have determined that mjere was a
reasonable basis for the Coast Guard's decision to
cancel the RFP.

Accordingly, Banshee's protest and request for
proposal preparation costs are denied.

Deputy Comptroller General
of the United States




